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"R v Tolson [1886-90] All ER Rep 26.

“Estefan

“ibid, 37.

“'DPP v Morgan, above (n 115) endorsed by B (A Minor) v DPP [2000] 4 LRC 405.
" Lord nekolze

"B (A Minor) v DPP, p 411.
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3R v Kimber [1983] 1 WLR 1118.

3Jefferson, p 312-15.

33Sexual Offences Act 2003

3ibid.

3Pappajohn v The Queen [1980] 2 Can SCR 120.
3Bibid, 156.

¥Dekson

40pappajohn v

“libid, 158.

“ibid, 146.
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"Sansregret v The Queen, p 3.
**Smith and Hogan, Criminal Law, 11th edn, p 294; See also Card, p 118-22.
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"¥Thus, the German Criminal Code explicitly departs from what is referred to in the German literature as the

theory of intent (Vorsatztheorie). This theory proposes to treat knowledge of unlawfulness and knowledge of
other elements of a crime equally (eg, factual elements) ‘equal treatment doctrine’. Most notably this theory was
overruled by § 17 StGB. For further details on the Vorsatztheorie and the ‘equal treatment doctrine’ see Gunther
Arzt, ‘The Problem of Mistake of Law’ [1986] Brigham Young University Law Review 711, 714-16. There is a
third kind of mistake which is not explicitly mentioned in the German Criminal Code but highly controversial. It
is known as ‘mistake of fact relating to the elements of a ground of legal justification’
(Erlaubnistatbestandsirrtum). In common law systems, mistake of fact is recognised as a defence. Where the law
requires intention or recklessness with respect to some element in the actus reus, a mistake, whether reasonable or
not, will negate the mens rea and therefore will be considered as an excuse. Where the law requires only
negligence, then only a reasonable mistake can afford a defence since an unreasonable mistake is itself a negligent
act.

YGunther Arzt, ‘Ignorance or Mistake of Law’ (1976) 24 The American Journal of Comparative Law 646, 649.
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4 Arzt, ‘The Problem of Mistake of Law’, 714, fn 8.

4““Matthias Neuner, ‘General Principles of International Criminal Law in Germany’ in Matthias Neuner (ed),
National Legislation Incorporating International Crimes (Berlin: Berliner Wissenschafts-Verlag, 2003) 105, 120.
Oibid.

S'Krey and Esser,p 169.

2 Albin Eser, ‘Mental Elements — Mistake of Fact and Mistake of Law’ in Antonio Cassese et al (eds), The Rome
Statute of the International Criminal Court: A Commentary, vol 1 (Oxford: Oxford University Press, 2002) 889,
921.

>3 BGH (Federal Supreme Court of Justice) BGHSt 3, 248, 255. See Krey and Esser, 167, 132.

S4BGHSt 3, 248 (255); 4, 347 (352); Jescheck and Weigend, p 295; Sternberg-Lieben in Schonke

and Schroder (eds), Strafgesetzbuch Kommentar, p 337.
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38Jescheck and Weigend, above (n 19) 456; Wessels and Beulke, above (n 13) 168.
%Schumann, ‘Criminal Law’ in Ebke and Finkin (eds), Introduction to German Law, 395-96.
SOBGH 5, 111 (284); 21, 18.

SIBGH 20, 342 (372); 40, 257 (264).

92Ebke and Finkin, Introduction to German Law, 396.

S30LG Stuttgart, NJW 2008, 243, 245; OLG Frankfurt, NJW 2011, 398, 403.
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BGHSt 39, 35 quoted in Neuner, p 122-23.
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""Neuner, p122.
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Otto Triffterer, ‘Article 32 — Mistake of Fact or Mistake of Law’ in Otto Triffterer (ed), Commentary on
theRome Statute of the International Criminal Court: Observers’ Notes, Article by Article, 2nd edn (Oxford:
HartPublishing, 2008) 902 (italics in the original). (g, 5 J&s )
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